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 1.  TIME:  9:00   CASE#: MSC13-01476 
CASE NAME: PEOPLE EX REL GOODMILLER VS. BOOZE 
HEARING ON RESETTING OF MOTION TO REOPEN DISCOVERY & TRIAL SETTING 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02324 
CASE NAME: DE DIOS VS. CITY OF RICHMOND 
HEARING ON MOTION TO FILE RECORDS UNDER SEAL 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION TO FILE RECORDS UNDER SEAL 
FILED BY BRIDGE STRATEGIC PARTNERS, LLC, JONATHAN PENKOWER 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION TO FILE RECORDS UNDER SEAL 
FILED BY JAMES HAMILL 
* TENTATIVE RULING: * 
 
Granted. 
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 5.  TIME:  9:00   CASE#: MSC17-00384 
CASE NAME: EMERGENCY SERVICES VS. GUTIERREZ 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JENNIFER V GUTIERREZ 
* TENTATIVE RULING: * 
 
Appearances required.  
 
Before the Court rules on the merits of Defendant Jennifer Gutierrez’s motion, it would like a 
status update of the bankruptcy proceeding initiated on September 25, 2017. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON APPLICATION FOR ORDER ADMITTING MARC WILLIAMS & 
RACHEL HEDLEY AS COUNSEL PRO HAC VICE 
* TENTATIVE RULING: * 
 
Hearing off calendar.  Heard at ex parte on 12/21/18. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01454 
CASE NAME: NOGUCHI VS. CASTRO 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY SHARON NOGUCHI 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to file an amended complaint is granted.  The motion is unopposed and 
meritorious.  Plaintiff shall file and serve their first amended complaint by January 17, 2019. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01523 
CASE NAME: EDWARDS  VS.  C.C. COMMUNITY COLLEGE DISTRICT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT, et al. 
* TENTATIVE RULING: * 
 
 
 The Court rules as follows on the demurrer brought by all named defendants.  
The demurrer is opposed by plaintiff Barry Edwards. 
 
 The demurrer to the Fourth Cause of Action is sustained without leave to amend as to 
all of the individual defendants, and is overruled as to defendant College District.  Plaintiff shall 
file an amended complaint on or before February 7, 2019, addressing the matters agreed to 
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during the meet-and-confer process.  The basis for this ruling is as follows. 
 
 A. Meet And Confer. 
 
 The Court commends the parties on having reached agreement on several matters 
that might otherwise have been the subject of the demurrer.  (See, Lowry Dec., ¶ 3.)  This is 
precisely how the meet-and-confer process is supposed to work, although litigants all too 
seldom take advantage of it.  (See, Code Civ. Proc., § 430.41.) 
 
 B. The Demurrer Is Not Premature. 
 
 Plaintiff argues that “[d]efendants ask this court to determine a question of unsettled 
law prematurely at the demurrer stage.”  (Opposition, p. 2, lines 25-27.)  The Court finds 
this argument unpersuasive: at what later stage would it become appropriate to determine 
the question? 
 

The Court of Appeal decision cited by plaintiff does not stand for the proposition that 
all questions of unsettled law must be decided in favor of the plaintiff at the demurrer stage.  
(See, Evans v. Eckelman (1990) 216 Cal.App.3d 1609.)  The decision simply held that the 
plaintiffs whose case the Court of Appeal was considering should have been given a chance 
to amend their complaint, so as to allege a delayed discovery theory with more clarity and in 
greater detail.  (Id., at 1619.)  In the case at bar, further amendment would be pointless, 
because there is no dispute that the individual defendants are plaintiff’s co-employees. 
 

C. The Merits. 
 
 The issue presented for decision is whether supervisors and other co-employees face 
individual liability for retaliation under Labor Code section 1102.5.  The Court finds that they 
do not, for the following reasons. 
 
  1. The Plain Meaning. 
 
 Plaintiff argues that the plain meaning of section 1102.5 demonstrates a legislative intent 
that co-employees face individual liability.  Plaintiff points to the language “any person acting on 
behalf of the employer,” which was added to the statute in 2013, effective 2014.  Because co-
employees are persons, plaintiff argues, they are individually liable. 
 
 An analogous argument was rejected in the Jones decision, cited by defendant: 
 

Plaintiff argues that section 12940's plain language—specifically, the use 
of the word “person” in subdivision (h) to describe who may not retaliate—
compels the conclusion that all persons who engage in prohibited retaliation are 
personally liable, not just the employer.  Accordingly, plaintiff argues, we must 
follow that plain meaning without engaging in other kinds of statutory 
interpretation.  …  We disagree. 
 

(Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1162.)  The Court finds the 
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reasoning of the Jones decision on this point persuasive in the case at bar.  (Id., at 1161-64.)  
Accordingly, the Court “must engage in statutory interpretation …”  (Id., at 1164.) 
 
  2. Other Statutes. 
 
 The California Supreme Court has stated as follows: “[i]t is well settled that statutes 
should be construed in harmony with other statutes on the same general subject.”  (Building 
Material & Construction Teamsters' Union v. Farrell (1986) 41 Cal.3d 651, 665.)  The Court finds 
that defendants’ interpretation of section 1102.5 is more in harmony with other pertinent statutes 
than plaintiff’s interpretation. 
 
 Thus, Labor Code section 1102.6 provides as follows: 

 
§ 1102.6. Burden of proof in action under Section 1102.5 
 
In a civil action or administrative proceeding brought pursuant to Section 1102.5, 
once it has been demonstrated by a preponderance of the evidence that an 
activity proscribed by Section 1102.5 was a contributing factor in the alleged 
prohibited action against the employee, the employer shall have the burden of 
proof to demonstrate by clear and convincing evidence that the alleged action 
would have occurred for legitimate, independent reasons even if the employee 
had not engaged in activities protected by Section 1102.5. 
 

The statute refers to the burden of proof for “the employer,” and not for “the employer, or any 
person acting on behalf of the employer.” 
 
 Similarly, section 1105 provides as follows: 
 

§ 1105. Recovery of damages by employee 
 
Nothing in this chapter shall prevent the injured employee from 
recovering damages from his employer for injury suffered through a violation of 
this chapter. 
 

The statute refers to recovering damages from an “employer,” and not from “an employer, or 
any person acting on behalf of the employer.” 
 
 Further, the rule that statutes should be construed in harmony with other statutes applies 
“even when interpreting provisions in different codes.”  (See, Farrell, supra, 41 Cal.3d at 665.)  
Here, it would seem odd to interpret the FEHA retaliation statute as applying only to employers, 
as the California Supreme Court did in Jones, but to interpret the Labor Code retaliation statute 
as applying also to co-employees.  Indeed, if plaintiff’s interpretation were accepted, it would 
render the Jones decision a nullity; FEHA retaliation claims could be brought against individual 
employees (despite Jones) simply by recasting them as section 1102.5 claims. 
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  3. Legislative History. 
 
 Plaintiff cites an excerpt, from the legislative history of 2013 amendments to the 
California Whistleblower Protection Act, indicating that “any person” will face liability in an action 
for damages.  The Court does not find this excerpt persuasive. 
 
 Labor Code section 1102.5 is not part of the California Whistleblower Protection Act 
(“the CWPA”).  (See, Gov. Code, § 8547 et seq.)  The Court notes that the reference to 
“any person” in the cited legislative history does not track the statutory language of section 
1102.5, which reads: “any person acting on behalf of the employer.”  This is because the CWPA 
is a separate statutory scheme that expressly provides for co-employee liability: 
 

(c) Any employee who violates subdivision (a) may be liable in an action for 
civil damages brought against the employee by the offended party. 

 
(Gov. Code, § 8547.3, subd. (c).  See also, Gov. Code, § 8547.8, subd. (d) [no liability for 
supervisors or managers who take personnel actions in good faith].) 
 
 The CWPA actually supports defendants’ interpretation of Labor Code section 1102.5.  
The CWPA shows that, when the Legislature wants to make individual employees liable for 
retaliation, it is perfectly capable of doing so explicitly and providing appropriate protections for 
good faith personnel actions.  The Legislature has not done this with regard to section 1102.5. 
 
 The Court further notes that while the legislation for which plaintiff cites legislative 
history, 2013 Senate Bill 496, did make changes to Labor Code section 1102.5 in addition to the 
CWPA, it did not add the language ““any person acting on behalf of the employer” to section 
1102.5.  Thus, the legislative history plaintiff cites is not pertinent.  The Court has found no 
legislative history for the separate Senate bill adding the subject language indicating an intent to 
impose individual liability on co-employees under section 1102.5. 
 
 The fact that plaintiff is compelled to cite legislative history for the CWPA, and cannot 
cite favorable legislative history for the pertinent statute, section 1102.5, constitutes an 
additional factor favoring defendants’ interpretation.  Before the 2013 legislation, courts 
consistently interpreted section 1102.5 as not imposing individual liability on co-employees.  
(See, Vierria v. California Highway Patrol  (E.D. Cal. 2009) 644 F. Supp. 2d 1219, 1244 
([manager not liable because "[t]he relevant portions of the statute clearly indicate that the 
statute is meant to establish prohibited activity by employers, rather than individuals"].)  If the 
Legislature had intended to change this established body of case law, one would think the 
Legislature would have stated this explicitly — if not in the statutory language, then at least in 
the text of the corresponding legislative history. 

 
Finally, the Court notes that the Jones decision was issued in 2008, long before the 2013 

amendment to section 1102.5 was enacted.  The Legislature must be presumed to have known 
that the word “person,” as used in the FEHA retaliation statute, had been interpreted not to 
include individual employees.  If the Legislature had wanted the word “person” as used in 
section 1102.5 to include individual employees, one again would think the Legislature would 
have stated this explicitly. 
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  4. Public Policy. 
 
 The same public policy considerations that the Jones decision found persuasive when 
applied to the FEHA retaliation statute are equally persuasive when applied to section 1102.5.  
(See, Jones, supra, 42 Cal.4th at 1167 [“corporate employment decisions are often collective, 
and it is bad policy to subject supervisors to the threat of a lawsuit every time they make a 
personnel decision”].)  It is not even clear to the Court how a co-employee could retaliate in the 
manner alleged by plaintiff; it was the employer, defendant College District, that investigated 
plaintiff and then terminated plaintiff’s employment based on the results of the investigation, 
not individual co-employees.  If individual co-employees faced the threat of liability for retaliation 
simply by initiating or participating in an investigation of alleged misconduct, they would be 
deterred from such activities, and that would obviously constitute bad public policy. 
  
  5. Case Law. 
 
 While there is no published California decision on point, there is a growing body of 
federal law, and all district courts that have considered the issue in the context of a motion to 
dismiss have found no individual liability. (See, Toranto v. Jaffurs (S.D.Cal. 2018) 297 
F.Supp.3d 1073, 1105, and decisions there cited.)  The district courts that have considered the 
issue but failed to make a finding of no individual liability dealt with motions to remand and not a 
motion to dismiss.  For example, in De La Torre, the court ruled only that section 1102.5 was 
ambiguous on the issue of individual liability so that there was no fraudulent joinder, and not that 
section 1102.5 imposed individual liability.  (See, De La Torre v. Progress Rail Servs. Corp. 
(C.D.Cal. July 31, 2015, No. CV 15-4526 FMO (GJSx)) 2015 U.S.Dist.LEXIS 100784, at *5-14.) 
 
 The Court finds the reasoning of the federal decisions that conclude there is no 
individual liability to be persuasive.  The Court also finds persuasive the fact that there is a 
consensus among the federal decisions concerning the correct interpretation of the statute. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01523 
CASE NAME: EDWARDS VS. C.C. COMMUNITY COLLEGE DISTRICT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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10.  TIME:  9:00   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
HEARING ON MOTION TO STRIKE EXEMPLARY DAMAGES CLAIM 
FILED BY THE DEMIRIS LAW FIRM P.C., et al. 
* TENTATIVE RULING: * 
 

Defendant’s Motion to Strike is granted, with leave to amend.  Any amended complaint 
shall be filed and served on or before January 17, 2019.  If the amendments moot plaintiff’s 
motion for leave to file a first amended complaint, which is currently on calendar for February 7, 
2019, plaintiff shall so inform the court, and said motion will be dropped from the calendar. 

 
Plaintiff, Kenton Keading, files this action for legal malpractice against his former 

attorney.  He is representing himself.  
 
Plaintiff alleges that defendant negligently represented him in a probate litigation over a 

relative’s family trust by failing to oppose the appointment of a particular trustee, advising 
plaintiff not to offer anything meaningful in settlement, and failing to file a cross-complaint 
alleging financial elder abuse and a challenge to the trust.   

 
The complaint also alleges that defendant filed a Substitution of Attorney and withdrew in 

the Probate case, while falsely representing that he would resume acting as plaintiff’s attorney if 
the case failed to settle.  Plaintiff alleges that this representation was “false, fraudulent, and in 
bad faith in that [defendant] later refused to resume his duties . . . when [plaintiff] asked 
[defendant] to represent [plaintiff] at trial,” and thus abandoned him.  (See Complaint, ¶ 16, 17.)  
Plaintiff ended up suffering a judgment of $1.5 million, when he was unable to find a probate 
attorney, only a criminal defense attorney, to represent him at trial. 

 
In a Second Cause of Action, after incorporating the allegations above, plaintiff alleges 

that defendant breached fiduciary duties.  At the outset, defendant failed to advise that a 
settlement would be in Keading’s interest.  (Complaint, ¶ 20.)  Further, defendant failed to put 
forth a timely claim to challenge the validity of the Trust, and failed to investigate the law and the 
facts regarding undue influence and financial elder abuse.  (¶ 21.)  At the end of this Second 
Cause of Action, plaintiff alleges that he is entitled to recover punitive damages because 
defendant’s breaches of fiduciary duty were “committed with oppression, fraud, and/or malice . . 
.”  (Complaint, ¶ 23.)   

 
A plaintiff seeking punitive damages must allege specific facts justifying their recovery.  

(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.)  Punitive damages are not recoverable for mere negligence or 
even gross negligence.  (Grieves v. Superior Court, supra, 157 Cal.App.3d at 31-32.)  Rather, 
the plaintiff must plead facts showing an intent to injure or despicable conduct which is carried 
on by the defendant with a willful and conscious disregard of the rights or safety of others.  (See 
CC § 3294 (c)(1).  That the conduct be despicable is an additional requirement beyond merely 
establishing that it was carried on with willful and conscious disregard of the rights of others.  
(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  To be despicable, conduct 
must be base, vile, or contemptible.  (Ibid.)   
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Here, the conduct that is the focus of the Second Cause of Action is merely that 
defendant failed to challenge the validity of the Trust or research the facts and the law and 
assert a cross-complaint for undue influence and elder abuse.  The complaint does not allege 
that defendant failed to do these thing intentionally, to harm plaintiff.  Nor does it allege facts 
showing that these actions were base, vile, or contemptible, or done with a conscious disregard 
of plaintiff’s rights.  The complaint alleges mere negligence.  Thus, the motion to strike is 
granted, with leave to amend. 

 
 The court notes that plaintiff filed his Opposition late.  An opposition to a motion to strike 
must be filed and served no later than nine court days before the hearing on the motion.  (See 
CCP § 1005 (b).)  Nine court days before January 3, 2019 was December 19, 2019.  Plaintiff did 
not file and serve his Opposition until December 26, 2019, one week late.  Further, opposition 
and reply briefs must be served “by personal delivery, facsimile transmission, express mail, or 
other means consistent with Sections 1010, 1011, 1012, and 1013, and reasonably calculated to 
ensure delivery to the other party or parties not later than the close of the next business day 
after the time the opposing papers or reply papers, as applicable, are filed.”  (CCP § 1005 (c).)  
Plaintiff did not use such a method.  The court has considered plaintiff’s Opposition, but will not 
necessarily consider late filings in the future.  Parties representing themselves must generally 
follow the same rules as parties who have attorneys. 

 

  

11.  TIME:  9:00   CASE#: MSC18-02038 
CASE NAME: CHRISTIANSON VS. LEWIS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL S. LEWIS 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TONY WONG, et a; 
* TENTATIVE RULING: * 
 
The demurrers to the first through seventh and ninth causes of action are overruled.  
The demurrers to the eighth, tenth, eleventh, and twelfth causes of action are sustained 
with leave to amend.  Any amended pleading shall be filed on or before January 13, 2019.  
 
Plaintiff’s request for judicial notice of his own complaint in this action is denied as unnecessary.   
 

I. Background 
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Plaintiff Badr Sanane Azze leased a commercial property at 134 East 10th St. in Pittsburg from 
defendants Tony and Yvonne Wong, which he operated as convenience store.  His lease term 
was five years from 2010 to 2015.  He could renew for five more years provided he gave written 
notice no later than 90 days before expiration. The lease also contained a right of first refusal 
provision, allowing plaintiff the right to purchase the property if the Wongs ever sought to sell it.  
The parties dispute whether or not plaintiff properly renewed the lease in 2015, but he remains 
in the property paying rent and operating his store.  
 
On or about November 13, 2017, the Wongs and plaintiff entered into a sales agreement under 
which plaintiff would purchase the property for $680,000.  The Wongs drafted the sales 
agreement but the copy they provided to plaintiff was missing several pages.  (See Complaint, 
Exh. 3.)  Plaintiff needed the complete contract to obtain financing, but despite his request, the 
Wongs never provided it and claimed they could not find the missing pages.  In or around July, 
2018, the Wongs cut off all contact.  Plaintiff visited their residence twice in August.  The first 
time, there was no answer.  The second time, Yvonne Wong answered, said she did not wish to 
speak to plaintiff, but acknowledged that plaintiff’s lease did not end until 2020.  
 
On September 3, 2018, the Wongs – through an attorney – informed plaintiff that they intended 
to sell the property to defendants D.N. Development Group (DND) and HBD Capital, LLC 
(HBD).  (Defendant Sandeep Dhanda is alleged to be a managing member, or member, of both 
corporate defendants.)  During subsequent communications between counsel for both parties, 
the Wongs took the position that the sales agreement was “illusory” and that plaintiff had never 
properly renewed his lease, meaning he had been month-to-month ever since and had lost his 
right of first refusal.  This action followed. 
 

II. Demurrer to First through Seventh and the Ninth Causes of Action 
 

These claims group together because defendants attack them all on the same basis:  They all 
depend upon the existence of an enforceable sales agreement between the Wongs and plaintiff, 
and there is none.   
 
Initially, the Court does not need to resolve the dispute about the lease agreement extension or 
right of first refusal to decide the demurrer to these causes of action.  Whether the sales 
agreement arose from a right of first refusal or not, plaintiff alleges that the Wongs actually 
entered into that agreement on November 13, 2017, and provides a copy (albeit incomplete).  
He alleges that, despite this agreement, the Wongs thereafter attempted to sell to DND, HBD, 
and Dhanda.  To the extent certain causes of action – such as the breach of contract claim – 
involve both the lease agreement and the sales agreement, the showing of an enforceable sales 
agreement is sufficient to survive demurrer.  (See Sheehan v. San Francisco 49ers, Ltd. (2009) 
45 Cal.4th 992, 998 [demurrer upheld only if complaint fails to state claim under any possible 
legal theory]; Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 
[demurrer does not lie to part of a cause of action].)  
 
As to that sales agreement, defendants’ argument is unconvincing.  Relying extensively on an 
overruled case, they contend that the agreement is incomplete and unenforceable.  (See Patel 
v. Liebermensch (2007) 154 Cal.App.4th 373, 385-391, overruled by Patel v. Liebermensch 
(2008) 45 Cal.4th 344, 352.)   Besides being based on bad case law, the conclusion is incorrect.  
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First, provided plaintiff pleads the essential terms of the contract, it is not necessary for him to 
attach it.  (Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 
189, 199 [“a plaintiff may plead the legal effect of the contract rather than its precise language”].)   
But second, the copy he does attach contains the material terms. It identifies the parties, the 
property address (sufficient even absent the legal description), and the sales price. It also 
contains the signatures of all parties, and defendants do not dispute that the signatures are 
theirs.  The escrow period, deposit payments, optional inspections, etc., are not material terms.  
(Patel, supra, 45 Cal.4th at 349 [“In the absence of express conditions, custom determines 
incidental matters relating to the opening of an escrow, furnishing deeds, title insurance policies, 
prorating of taxes, and the like.”].)  Finally, defendants’ attempt to rescue their Patel argument 
based upon the financing contingencies in the sales agreement are also unavailing, since 
plaintiff alleges that the Wongs themselves withheld the information he needed to obtain that 
financing.  (See Ninety Nine Investments v. Overseas Courier Service (Singapore) Private 
(2003) 113 Cal.App.4th 1118, 1133 [purchaser’s failure to timely deposit purchase price in 
escrow not fatal to specific performance if attributable to vendor’s own noncompliance].)  
 
Accordingly, plaintiff has sufficiently pled the existence of an enforceable sales agreement.  
Because defendants base their demurrers to the first through seventh and ninth causes of 
action on plaintiff pleading an unenforceable sales agreement, each demurrer is overruled.   
 

III. Demurrer to Eighth Cause of Action – Specific Performance (Wongs) 
 
Plaintiff first seeks specific performance of the sales agreement and transfer of the property to 
him.  He next seeks specific performance of the provision in the lease extension allowing him to 
remain in the property until 2020. (Complaint, ¶¶ 121, 122.)  
 
As to the sales agreement, the specific performance sought is not of the option contained in the 
lease agreement, but of the sales agreement itself.  In cases of sales of real property, specific 
performance is an appropriate remedy for a breach.  (Civ. Code § 3387; see Remmers v. Ciciliot 
(1943) 59 Cal.App.2d 113, 119 [“The law is that it is presumed that the breach of an agreement 
to convey real property cannot be compensated by the allowance of damages, and that one who 
contracts to acquire real property has not an adequate remedy at law in the event of a breach of 
the contract by the seller.”].)  Specific performance requires pleading adequate consideration.  
(See Civ. Code § 3391.)  “In an action for specific performance of an agreement to sell real 
property, the proper way to plead adequacy of the consideration is to allege the fair and 
reasonable value of the property and the price agreed to be paid therefor.”  (Foley v. Cowan 
(1947) 80 Cal.App.2d 70, 75.)   The price and consideration need not measure up to the full 
value of the property, as eagerness to sell or other issues may explain a discrepancy.  (See 
Williams v. Rush (1933) 134 Cal. App. 554, 559.)  Here, plaintiff alleges the price to be paid by 
attaching the agreement so noting, but he does not allege the fair and reasonable value of the 
property at the time.  
 
Specific performance requiring the Wongs to lease plaintiff the property through 2020 is trickier.  
Plaintiff pleads no consideration for this option such that specific performance would be a proper 
remedy.  (Civ. Code §3391.)  And his statement in opposition that he “inadvertently” did not 
satisfy the terms of the renewal provision contradicts his pleading.  (Compare Opposition, at 
p. 6: 20-21, with Complaint, ¶ 16.)  Specific performance is an equitable doctrine, and equitable 
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relief is not available to a lessee whose own negligence is the sole cause of a tardy exercise of 
an option.  (Bekins Moving & Storage Co. v. Prudential Ins. Co. (1985) 176 Cal.App.3d 245, 
251.)  Plaintiff must correct his pleading to address this inconsistency or drop this claim for 
specific performance.  
 
Accordingly, the demurrer is sustained with leave to amend. 
 

IV. Demurrer to Tenth Cause of Action – Constructive Trust (All Defendants) 
 
 “One who gains a thing by fraud, accident, mistake, undue influence, the violation of a trust, 

or other wrongful act, is, unless he or she has some other and better right thereto, an 

involuntary trustee of the thing gained, for the benefit of the person who would otherwise have 

had it.”  (Civ. Code § 2224.)  To create such a trust, “three conditions must be satisfied: the 

existence of a res (property or some interest in the property); the plaintiff's right to that res; and 

the defendant's acquisition of the res by some wrongful act.” (Calistoga Civic Club v. City of 

Calistoga (1983) 143 Cal.App.3d 111, 116.)  

 

The problem for plaintiff is the third element – defendant’s acquisition of the property by a 
wrongful act.   “A constructive trust cannot exist unless there is evidence that property has been 
wrongfully acquired or detained by a person not entitled to its possession.” (Communist Party v. 
522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 991, emphasis in original; see also Miller & Starr, 
Cal. Real Estate (4th Ed.), §40:226, p. 418 [“If the person holding title did not acquire it 
wrongfully, but acquired it lawfully and properly, it is not subject to a constructive trust.”].)  
The Wongs have not “acquired the property” through a wrongful act.  They owned it rightfully 
and, as alleged, failed to consummate a sale.  Nor did plaintiff ever finalize that sale – i.e., 
he did not pay the $680,000 – such that Wongs have wrongfully “detained” the property.  
His argument that the Wongs prevented financing by withholding a complete copy of the sales 
agreement speaks to other causes of action, but it does not make him the rightful owner of 
the property for purposes of an involuntary trust. 
 
As to DND, HBD, and/or Dhanda, plaintiff has not alleged that they acquired any interest in the 
property whatsoever. It would seem they have not, given plaintiff’s continued rent payments to 
the Wongs and the lis pendens in this action. (Complaint, ¶ 18; Opposition, p. 6: 23-24.)   
 
The demurrer is sustained with leave to amend for plaintiff to cure these defects, if possible.  
 

V. Demurrer to Eleventh Cause of Action – Quiet Title  (All Defendants) 
 
The eleventh cause of action for quiet title requires that plaintiff have an interest in property. 
Plaintiff allege that his leasehold combined with the sales agreement both evidence a real 
property interest. Not so. 
 
First, plaintiff does not have legal title to the property, which still rests with the Wongs.  Any 
rights he has are equitable based upon the allegedly unconsummated sale and his right to 
obtain ownership.  “It has been held consistently that the owner of an equitable interest cannot 
maintain an action to quiet title against the owner of the legal title.”  (Stafford v. Ballinger (1962) 
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199 Cal.App.2d 289, 294-295; see Strong v. Strong (1943) 22 Cal.2d 540, 546; see also Miller & 
Starr, Cal. Real Estate (4th Ed.), §40:105, p. 40-397 [purchaser under contract of sale has 
equitable interest but cannot obtain judgment quieting title against owner of legal title based on 
general allegation of ownership].) 
 
Though plaintiff does have a leasehold interest, he is not seeking to quiet title as to an interest 
adverse to that leasehold.  The Wongs’ title ownership is not adverse; the Wongs are still taking 
payments on the lease.  (See Complaint, ¶ 18.)  Plaintiff cites no law, and the Court has found 
none, permitting use of his leasehold interest to support a quiet title action seeking a wholly 
different ownership interest.   
 
However unlikely it may be, the Court cannot say at this stage that there is no reasonable 
probability amendment might cure this defect.  Accordingly, the demurrer to this cause of action 
is sustained with leave to amend.  Any amendment shall also correct the procedural defects 
of this claim, namely that the complaint is unverified and otherwise fails to meet the 
requirements of Code of Civil Procedure section 761.020.    
 

VI. Twelfth Cause of Action – Cancellation of Deed (All Defendants)  
 
To cancel a deed, plaintiff must show “[a] written instrument, in respect to which there is a 
reasonable apprehension that if left outstanding it may cause serious injury to a person against 
whom it is void or voidable….” (Civ. Code § 3412.)  It is at best unclear what deed plaintiff seeks 
to cancel, but in either case, the claim cannot stand as pled. 
 
First, plaintiff seeks to cancel the original 1989 deed to the Wongs. (Complaint, ¶ 142 and Exh. 
1; see Opposition, p. 15: 11-12.)  But there is no legal theory under which plaintiff could show 
that the 1989 deed was void or voidable as against plaintiff.  
 
He next pleads for cancellation of “any deed that conveys the property to DND and/or HBD….”  
(Complaint, ¶ 147; see Opposition p. 15:17-18.)  This deed would arguably be subject to 
cancellation under Civil Code section 3412.  But plaintiff has not pled, even on information or 
belief, that such a deed exists.  It most likely does not, since plaintiff is still paying rent to the 
Wongs.  (Complaint, ¶ 18; Opposition, p. p. 6: 23-24.)   It seems unlikely that this defect can be 
cured by amendment, but the demurrer is sustained with leave to amend for plaintiff to allege, 
if he can, the existence of such a deed. 
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13.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY OMEGA ELECTRIC SUPPLY, LLC, et al. 
* TENTATIVE RULING: * 
 
 
           Plaintiffs Omega Electric Supply, LLC, Coywolf Capital Partners, LLC, Reid Taradash, 

Philipp Gruner, and Paul Ibanez’s Motion to Compel Arbitration or, in the Alternative, to 

Consolidate Proceedings, or Stay Arbitration is granted in part and denied in part. 

 The motion to compel arbitration is granted as to Defendants Estate of Todd G. Lewis, 

and Claudia Lewis, individually and in her capacity as executor of the Estate.  The motion is 

denied as to Defendants Armanino, LLP and Gunter Hofmann.  The civil action is stayed 

pending outcome of the arbitration, pursuant to Code of Civil Procedure § 1281.2(c). 

  

Background 

 Plaintiffs filed this action for fraud, alleging Defendants coordinated a scheme to defraud 

Plaintiffs during the purchase of stocks of Omega Pacific Electric Supply, Inc. (“OPES”).  

Plaintiffs allege they were induced into purchasing shares of a worthless company (OPES) for 

$2.7 million, from the Estate of the Todd G. Lewis.  Mr. Lewis owned all the shares in the 

company, which became the property of his estate. 

 Mr. Lewis’s wife, Defendant Claudia Lewis, assumed operational control of OPES upon 

the passing of her husband.  Prior to his death, Mr. Lewis engaged Defendant Armanino, LLP, a 

tax advisory and accountancy firm based in San Francisco as the Company’s tax advisor.  In 

March 2017, the Company expanded Armanino’s role to provide consulting and broker services 

for the sale of the Company.  Defendant Gunther Hoffman is a partner at Armanino, LLP and 

acted as a consultant, finder, and broker for the sale of OPES.    

 The Stock Purchase Agreement (“SPA”) contained an alternative dispute resolution 

(“ADR”) provision.  On January 19, 2018, the Plaintiffs/Buyers sent a notice of rescission of the 

Stock Purchase Agreement (“SPA”), which constituted a Dispute Notice pursuant to Section 10 

of the SPA.  Buyers alleged Ms. Lewis, along with her brokers, had made a number of material 

misrepresentations and omissions.  Plaintiffs allege that the value of OPES at the time of sale 

was less than $0.00.  Seller refused to return proceeds or accept the insolvent Company.   

 Plaintiffs initiated the ADR proceedings. Each side submitted lengthy briefs and 

participated in a day-long mediation on July 9, 2018.  The mediation did not succeed, and 

Plaintiffs filed a demand for arbitration with JAMS on August 17, 2018.  Plaintiffs filed this action 

shortly thereafter.  On September 11, 2018, Ms. Lewis filed a Counterclaim in the arbitration 

proceeding seeking payment of the balance of the purchase price, unpaid bonuses, unpaid rent, 

operating expenses, and clean-up expenses, totaling $334,995.53.   
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Motion 

 Plaintiffs bring this motion to compel Defendants Armanino, Hofmann, and Claudia Lewis 

to participate in the pending arbitration at JAMS between Plaintiffs and the Estate of Todd G. 

Lewis and to stay the civil action.  Plaintiffs offer two alternatives if the Court does not compel 

arbitration: (1) consolidate all claims in the arbitration with claims asserted in the civil action and 

have the matter heard in a single forum—this Court; and (2) stay the arbitration so that the non-

contract/non-arbitrable claims between Plaintiffs and the Estate can be litigated along with 

Plaintiffs’ claims against the third-party defendants.       

 Plaintiffs contend they submitted the contract claim to arbitration only to avoid a claim of 

waiver.  Plaintiffs argue the entire stock purchase transaction was “developed by, driven by, and 

handled” through the Estate’s agents, Defendants Armanino, Hoffman and Lewis, in her 

individual capacity. Therefore, the Court sitting in equity should compel to arbitration these 

nonsignatory parties to the Stock Purchase Agreement. 

 In essence, an action to compel arbitration is a suit in equity to compel specific 

performance of that contract. (Ramirez v. Superior Court (1980) 103 Cal.App.3d 746, 751.) 

Plaintiffs argue these third-party defendants should be compelled under an exception to the 

general rule that “a party can be compelled to arbitration only when he or she has agreed in 

writing to do so.” (Marsch v. Williams (1994) 23 Cal. App. 4th 250, 255.)  While these 

defendants were not signatories to the Stock Purchase Agreement, Plaintiffs contend the 

preexisting relationship between these defendants and one of the signatories constitute the 

exception. “A nonsignatory to an agreement to arbitrate may be required to arbitrate, and may 

invoke arbitration against a party, if a preexisting confidential relationship, such as an agency 

relationship between the nonsignatory and one of the parties to the arbitration agreement, 

makes it equitable to impose the duty to arbitrate upon the nonsignatory.” (Westra v. Marcus & 

Millichap Real Estate Investment Brokerage Co., Inc. (2005) 129 Cal.App.4th 759, 765.)     

 Defendants Armanino LLP and Hofmann (“Accountants”) oppose the motion on the 

ground argue they are nonsignatories and not third-party beneficiaries of the Agreement to 

arbitrate.  The Accountants assert Plaintiffs’ argument fails because Plaintiffs submitted no facts 

showing that Lewis had any authority to bind the Accountants to the Agreement that contains 

the arbitration provision.  Ms. Lewis joins in that part of Plaintiffs’ motion to compel Accountants, 

Armanino LLP and Hofmann, to arbitration on equitable grounds. 

 

Analysis 

 It is undisputed Armanino LLP, Hofmann and Lewis (in her individual capacity) are not 

signatories to the Stock Purchase Agreement.  The Stock Purchase Agreement (“SPA”) 

contains an alternative dispute resolution (“ADR”) provisions.  Section 10 of the SPA provides 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/03/19 

 
 

- 15 - 

ADR “is intended to cover all aspects of the relationship between the parties with respect to this 

Agreement, including any claims based on tort or other theories…” 

               “Public policy favors arbitration as an expedient and economical method of resolving 

disputes, thus relieving crowded civil courts. (County of Contra Costa v. Kaiser Foundation 

Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.)   “‘Although California has a strong policy 

favoring arbitration [citations], our courts also recognize that the right to pursue claims in a 

judicial forum is a substantial right and one not lightly to be deemed waived. [Citations.] 

Because the parties to an arbitration clause surrender this substantial right, the general policy 

favoring arbitration cannot replace an agreement to arbitrate. [Citations.]”  (Benaroya v. Willis 

(2018) 23 Cal.App.5th 462, 468-469.)      

 California has no policy of compelling person to arbitrate controversies they have not 

agreed to or which no statute has made arbitration. (See Freeman v. State Farm Mut. Auto. Ins. 

Co. (1975) 14 Cal.3d 473, 481.) “A party cannot be compelled to arbitrate a dispute that it has 

not elected to submit to arbitration.”  (County of Contra Costa v. Kaiser Foundation Health Plan, 

Inc. (1996) 47 Cal.App.4th 237, 244.)  “Arbitration is consensual in nature… Even the strong 

public policy in favor of arbitration does not extend to those who are not parties to an arbitration 

agreement or who have not authorized anyone to act for them in executing such an agreement. 

‘The right to arbitration depends on a contract.’”  (County of Contra Costa v. Kaiser Foundation 

Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244-245.)    

 However, there are circumstances where nonsignatories can be compelled to arbitrate.  

“[T]here are six theories by which a nonsignatory may be bound to arbitrate: ‘(a) incorporation 

by reference; (b) assumption; (c) agency; (d) veil-piercing or alter ego; (e) estoppel; and (f) third-

party beneficiary’ [citations].” (Benaroya v. Willis (2018) 23 Cal.App.5th 462, 469.)  However, 

“[t]he California cases binding nonsignatories to arbitrate their claims fall into two categories. In 

some cases, a nonsignatory was required to arbitrate a claim because a benefit was conferred 

on the nonsignatory as a result of the contract, making the nonsignatory a third party beneficiary 

of the arbitration agreement. In other cases, the nonsignatory was bound to arbitrate the dispute 

because a preexisting relationship existed between the nonsignatory and one of the parties to 

the arbitration agreement, making it equitable to compel the nonsignatory to also be bound to 

arbitrate his or her claim.”  (County of Contra Costa v. Kaiser Foundation Health Plan, Inc. 

(1996) 47 Cal.App.4th 237, 242.)     

 Plaintiffs rely on Westra v. Marcus & Millichap Real Estate Investment Brokerage Co., 

Inc. (2005) 129 Cal.App.4th 759, 765, where the court held, “A nonsignatory to an agreement to 

arbitrate may be required to arbitrate, and may invoke arbitration against a party, if a preexisting 

confidential relationship, such as an agency relationship between the nonsignatory and one of 

the parties to the arbitration agreement, makes it equitable to impose the duty to arbitrate upon 

the nonsignatory.”  

 Here, Plaintiffs argue an agency relationship between the Estate and Armanino LLP and 

Hofmann establishes the exception..  For instance, Gruner previously worked closely with 

Hofmann in a prior sale.  (Gruner Decl., ¶ 3.)  Hofmann remained the point person for Plaintiffs 

as they considered the OPES deal.  (Gruner Decl., ¶ 7.)  Also, Armanino had a preexisting 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/03/19 

 
 

- 16 - 

relationship with OPES, Ms. Lewis, and the Estate.  Armanino had a consulting agreement with 

OPES, whereby Armanino would receive success fees on transactions related to OPES. Thus, 

in the context of Plaintiffs’ claims against Armanino that arise out to the sale of OPES, Plaintiffs 

argue it is equitable that the claims be resolved in the same arbitration as Plaintiffs’ related 

claims against the Estate. 

  While Plaintiffs have argued a preexisting relationship, a recent ruling of the Court of 

Appeal for the Fourth Appellate District narrowly interprets the ruling of Westra and other cases 

holding a preexisting relationship is sufficient to compel a nonsignatory to arbitration.   In, 

Jensen v. U-Haul Co. of Cal. (2017) 18 Cal. App. 5th 295, the court held, “[T]he proper inquiry is 

not only whether there is any sort of preexisting agency relationship with one of the signatories 

to the arbitration agreement—whether employer-employee, or another form of agency—but also 

whether that preexisting relationship is of such a nature that it supports a finding of ‘implied 

authority for [one of the signatories] to bind [the nonsignatory] by their arbitration agreement.’ 

(Contra Costa, supra, 47 Cal.App.4th at p. 243.)”  (Jensen v. U-Haul Co. of California (2017) 18 

Cal.App.5th 295, 303.)   This analysis turns the table.  It examines whether the principal had 

implied authority to bind the agent.  In other words, the issue here is whether the Estate of Lewis 

and Lewis, as the executor of the Estate, had the implied authority to bind Armanino LLP and 

Hofmann to the Agreement.   

 The Court agrees with the Opposition, Plaintiffs submitted no facts showing that Lewis or 

the Estate had any authority to bind the Accountants to the Agreement containing the arbitration 

provision.  “Every California case finding nonsignatories to be bound to arbitrate is based on 

facts that demonstrate, in one way or another, the signatory's implicit authority to act on behalf 

of the nonsignatory.” (Jensen v. U-Haul Co. of California (2017) 18 Cal.App.5th 295, 304.)   

Finding no such allegations, the Court declines to compel Armanino LLP and Hofmann to 

arbitration.  As to Lewis in her individual capacity, the First Amended Complaint is not clear as 

to the actions taken by Lewis individually, but the Court finds she may be compelled under the 

exceptions—agency and third-party beneficiary theories.  

            Here, the Accountants are not third parties seeking to invoke the arbitration provision 

and the arbitration provision expressly reflected the parties’ agreement to arbitrate among the 

contractual parties and the third-party agent.  (See Westra v. Marcus & Millichap Real Estate 

Investment Brokerage Co., Inc. (2005) 129 Cal.App.4th 759, 766.)   Nor it is a case where the 

third party has complete unity of interest with one of the signatories to the contract containing 

the arbitration provision.  (See Dryer v. Los Angeles Rams (1985) 40 Cal.3d 406, 418.) Here, 

the Accountants are not related entities to Lewis, the Estate, or Omega Pacific Electric Supply, 

Inc. (“Company”).  There are no allegations the Accountants owned or operated the Company or 

created the Company’s financials that formed the basis of the Plaintiffs’ misrepresentation 

claims.  

 Neither can Plaintiffs or Lewis point to an agreement between Accountants and Lewis 

which expressly incorporates the Stock Purchase Agreement and its arbitration provisions.  

(See Turtle Ridge Media Group, Inc. v. Pacific Bell Directory (2006) 140 Cal.App.4th 828, 831-

834.) Also, in Turtle Ridge, the non-signatory was estopped from arguing that it could evade the 
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agreement to arbitrate because it was not a party to the contract containing the arbitration 

provision.  The court held the non-signatory’s claims were entirely dependent on the subcontract 

which contained an arbitration provision. Therefore, the equitable estoppel doctrine applied and 

Turtle Ridge could be compelled to arbitrate its claims.  Nothing in Turtle Ridge holds that a 

signatory to an arbitration agreement can compel a nonsignatory to arbitrate its claims, where 

the nonsignatory is not seeking to enforce selective portions of the contract   

 

Stay of Litigation  

 CCP § 1281.2(c) provides,  

If the court determines that a party to the arbitration is also a party to litigation in 
a pending court action or special proceeding with a third party as set forth under 
subdivision (c), the court (1) may refuse to enforce the arbitration agreement and 
may order intervention or joinder of all parties in a single action or special 
proceeding; (2) may order intervention or joinder as to all or only certain issues; 
(3) may order arbitration among the parties who have agreed to arbitration and 
stay the pending court action or special proceeding pending the outcome of the 
arbitration proceeding; or (4) may stay arbitration pending the outcome of the 
court action or special proceeding. 

 Finding the potential risk of conflicting rulings if the both the arbitration and civil action 

proceeds simultaneously, pursuant to CCP § 1281.2(c), the Court in its discretion opts to order 

arbitration among the parties to the Stock Purchase Agreement and stay the pending court 

action against Armanino LLP and Hofmann.  Here, the core dispute is between the Buyers and 

Seller.  Plaintiffs and Seller negotiated this deal extensively and agreed to have their disputes 

resolved in arbitration. After Plaintiffs initiated the arbitration proceedings, they decided to file 

this action and bring in the Accountants.  The Court does not find this decision to bring the 

Accountants into the action a sufficient reason to deprive the parties the benefit of the bargain to 

arbitrate their disputes.   

  Staying litigation pending arbitration is the best option because it serves judicial 

economy, while avoiding the possibility of conflicting rulings. At arbitration, Plaintiffs will have the 

opportunity to fully and fairly litigate the issues, including cross-examining Armanino and 

Hofmann, the accountants. If the arbitrator finds there were no actionable misrepresentations 

made to Plaintiffs, the dispute will be over and the litigation in this court would probably be 

unnecessary.  If the arbitrator’s decision results in any remaining claims against Armanino and 

Hofmann, the litigation can then proceed on those issues.   
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14.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
HEARING ON MOTION FOR ORDER COMPELLING ARBITRATION AND STAYING ACTION 
FILED BY CLAUDIA LEWIS 
* TENTATIVE RULING: * 
 
 
             Defendant Claudia Lewis’s Motion for Order Compelling Arbitration and Staying Action 

is granted in part and denied in part.   

 The motion to stay action pending arbitration is granted.  Lewis’s motion to compel 

arbitration is granted except as to Defendants Armanino LLP and Gunther Hofmann.  They are 

not signatories to the Stock Purchase Agreement, which contains the ADR provisions.  There 

are no facts supporting any exceptions to the general rule that a nonsignatory to an agreement 

cannot be compelled to arbitrate and cannot invoke an agreement to arbitrate, without being a 

party to the arbitration agreement. (See County of Contra Costa v. Kaiser Foundation Health 

Plan, Inc. (1996) 47 Cal.App.4th 237, 245.) 

             Also see Line 13. 

 

 

15.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
HEARING ON MOTION TO STAY ACTION PENDING ARBITRATION 
FILED BY ARMANINO LLP, GUNTHER HOFMANN 
* TENTATIVE RULING: * 
 
             Defendant Armanino LLP’s and Gunther Hofmann’s Motion for Stay of Action Pending 

Arbitration is granted. 

 Staying litigation pending arbitration is the best option.  It serves judicial economy, while 

avoiding the possibility of conflicting rulings. 

             Also see Line 13. 
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17.  TIME:  9:00   CASE#: MSL14-01064 
CASE NAME: CACH VS. ROLLINS 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSN18-2474 
CASE NAME: JONES VS. CITY OF ANTIOCH 
HEARING ON PETITION FOR ORDER RELIEVING PETITIONER FROM GOV. CODE 945.4 
FILED BY FLORENCE JONES 
* TENTATIVE RULING: * 
 
Continued by stipulation to 1/17/19 at 9:00 AM in Dept. 33.  

 

 


